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Dear Ms. Duncan:

On behalf of Ronald Kirkland, Treasurer (Dr. Kirkiand) and Kirkland for Congress
(the Committme) (fegether referred to as the “Respondents”), this letter is submitted in
response to the Complaint the Federal Election Commission (FEC) has designated
Matter Under Revims (MUR) 8277. The Compleint allegen coenfinalien sshoann the
Ronpondents and Rebert Kirkland in the 2010 Republican Primary in tha Eighth
Congreasional Digtrict of Tennssses.

Summary of the Complaint

The Complaint, filed by John D. Stevens (the Complainant) on April 20, 2010,
erroneously contends that radio ads, television ads, and a webslte paid for by Robert
Kirkland constitute improper coordinatian uixier 11 CFR 108.21. Highlighting the lack of
evidence in the Complaint, the coordination allegation is based only on a “close familial
tie" between Robert Kirkland and Rosald Kirkiand that “Insipuates the radlo ads,
telavisinn ads and/or wabslite were coeated with material involvemant andlor subatantial
discussion by Kirkland or the Commiitee.” (See Complaint, fith unnumbered page,
emphasis added). Aside from the insinuation of coordination, the only facts submitted in
support of tha Complainant’s alleg@tiorns are Rubert Kirkland's use of the words “proven,
trusted, ¥onservative;” two e-malis se't by Rdben Kirkiard soliciihg furds on behalf of
the Comwfitiow, wvent well bolfwe filing an NEC Fown § Roport of Iwdependent
Enmendiansx Made mal Cortrikisiions Rmceived; and » sittenmr attributen o Dr.
Kidslarad's carapaigp manaper ip a mudia winet. Noos of thess fisis peave Juffinient o
craate a “remgn to belawve® the Regpundents pm violatnd the Fadami Election
Campaign Act of 1671. Further, the teetmony provided in the attached affidavits
establishes unpquivocally that no coordination occisred betwaen the Respondanis and

Robert Kirklandg.



10044283548

Thomasenia Duncan

June 14, 2010
Page 2

The Facts

On January 13, 2010, the Commitiee filed an FEC Form 1 Statement of
Organization and Dr. Kirkland filed an FEC Form 2 Statement of Candidacy to run for
Congress in the Eighth Congrassionel District of Tennessee. (See Affidavit of Ronald
Kirkland 1} 2-3 attached hereto as ExhibR A). “The Republican primary will be held on
August 5, 2070. Durimg the cowrse of W campaign, Dr. Kitkhind's brotiver, RoBiert
Kirkland, produced and¢ puid for the wisbeite “lvoloconservative.som” emd thievision and
radio mtis supporing the slecton of Toeenaid Khikemd to Congrsss. Assunling te
docnnestatien provided i tes Compint, the “ivetecsmterveive.com” websie wms
regitemred o Rabart Kirkiand on Maemh 32, 2010. Aditiesstly, accomding (e forms
oliained by the Complainant, Robact Kirkiand paid far redin ada cn Maewh 22, 2010,
and telavisian ads on April 8, 2010. The wabsite and ads appaar to carry the propar
disclaimera clearly identifying them as independant experaiturea. According to a form
filed with tlie FEC on April 5, 2010, it is clarified that the radio ads and webasite paid for
by Rabert Kirkiand were publicly disseminated on March 28, 2010.

The webdite, tel@vision, and radio alis were produved compcilly inBependéiv of
the Rémemitions. An teatified ts by Dr. Gekiysni, reliiiver s mor anvone acting on his
behalf ever requested or suggested to Robert Kirkiland that communications should be
produced and distiimied an habalf of Ds. Misldemwi's sampaign. (See Affilarvit af Dr.
Kitidand siteoed hereto as Exdtinit A ] 8; Affidasit of Joal MaoSihwanon | 7 atinshad
herato as Exhihit B; and, Affidavit of Brent Leatkerwnod § 5 aiteched hereto as Exhibit
C). Further, at no tima did Robert Kirkiand or anyana acting on his behalf request ¢
suggest the production and disfribution of these ads to the Respondents. (See Exhibit
A 1 8, Exhibit B Y 8, and Exhibit C §] 6). Television ade produced by and paid for by the
Regporiderits weie develcped by Joel McElhannon, President of Scuth, LLC and tre
campaign wébssité was develcped by Storeriige Svoup, reittver of Wiich fias Seen
inwbiviall i any wey with Mebent Kirband's aepessunt aWolt. Gee Exhibit B %] 14-18).

Imikinily, as any bmher wmill, Robast Kirldand taolt an intesnn in asppasting Dr.
Kidsdear's aampaign for Congmeca. bhaely on, in Jannaty 2010, tha Khisiand brothens
wauld disouss how the fledgling campaign vina proceeding. - (See Exhibit A 1 5). As
stated in the Complaint, Robert Kirkland sent out an "enthusiastic® e-mail on February 6,
2010, from his personal e-mail account soliciting financial contributions to the
Committee and declaring his brother was “gonna win." (See Complaint, Attachment 3).
A subsequent e-m#il sent on FeBruary 10, 2070, is a forward of the February 8, 2010. e-
mail amd origined Tom the el difees | , [The February 20,
201% et apoeas 10 huwe bewn erronsuesl ambutid 1o o Knhiind. ARr eurly
Felnuary, Dr. Kirklind's brotiser, Rebest Kihisiessl, bomanm Gislant. (Ses Exadiit A { 6).
Unhwievennsat is the Bespendents, Robart Kiddand hail desided %o maie indagendest
exponsiiivees ia suppost of Di. idridsil’s congressionnl caspaign. The ficat in 1 aaries
of radlio adn began aling on Macxch 22, 2010, and the website “ivoteconservative.com®
was registamed that same day,

The Kirkiand brothers stili speak on occasion. {Qir. Kirkland has advised his older
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brother regarding some health issues since the independent expenditure effort began.
(See Emiihit A § 12). Immosmnily, Dr. ikiesed hos nei ei aay wcavemxtions with
Rabact Kirkimwl in which matasial information abmet tite Commsittem’s plsns, projeni,
acthitias, or matsls were conweyed. (See Exhikit A § 11).

Additionally, while not addressed in the Complaint, Brad Greer was a campaign
volunteer who accompanied Dr. Kitkland around the district and infroduced him to
potential supporters in January 2010. Mr. Greer was never employsd by the
Cumviites; in early Februury Mr. Greer abruitly stoppex! voluntearing 1 hélp the Dr.
Kixciand campeism. (M0 Exhitt B § 11). R is the understamding ¢f the Fuspesderits,
from various media saports, teat kér. Ciresr ia nass ampleyad by Robmrt Kiemand and is
asaisting with the inlepandent wperiditure effart. Dr. Kiitlend kes not hed any
coramunigations with Mr. Greer in which matssal infarmation abost the Cammitien's
plans, prolects, activitins or nends wece conueyed. (See Exhibit A genexally).

The website, radio and television ads produced and paid for by Robert Kirkiand
have utlized the words “proven, trusted, conservative™ to describe Dr. Kirkland. As
stated previously, the website was registered on March 22, 2010, and the radio ads
began airing the same day. The television ads bejyan diring on Apni @ 2010. While it is
unknown to e Mespondénis wWhen ¥ie thlevision ade were prsduved, it wae
pummmbly at lesst a fow days bafose tNey begm airing. The Respondenis tmnw ste
utiined the werds “pasvsm, isusted, Befrervating” in campaign essrmunisations. The
wonle fimt appeaind in a fundmising lethar mailad by the Commiltas an February 28,
2010. (Ses Exhibk B | 15). The official campajgn webaite “voteldrkland.com” was
laurshad on April 5, 2010, and praminently displays the words “proven, trusted,
conservative." (See Exhibit B ] 16).

There was no coordination betwean the Respornisnis and Robert Kirkiand with
regar to the usa of the words “preven, frusied, cunservative” In campeign
convamicitions. (See EXMER A, Exhibit B and Exhibit C generally). The words
“proven, trusted, conservative® are generic terms commonly used In political campaigns.
The exact sume vmita or ity mmiaiionn of thee pimae betext been wall by muultipla
campaigns for pablio affics. (See emamplea atianhed huaito ms Exhvbit D). WMr.
McElhannan develcped she “panvien, trusted, canservathw” ianguage for the Committee
and has used variations of the words on pravious palitical campaigns for which he has
conaulfed for. (See Exhibit B 7).

Lew snd Apeitvele

A esoxiinathd corwmimidation Is defined as a communication “made In
cooperation, consultation or concert with, or at the request or suggestion of, a

‘candidate, a candidate's authorized committee, or a political party commiittee or any

agent of any of these entities." 11 CFR 10828. FEC regulations establish a three-
prong test to determine whether a communication is coordinated. These three prongs
include (1) the payment prong; (2) the content prong; and, (3) the conduct prong. /d.
109.21 (a).
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The payment and content prong are not at issue in this matter. The conduct
standard is et issue ard requires thet certain aenduct mest ha established in eader to
shaw cuardinatisn. 4 communisation sefiafiss the contant prong if any ane of thase five
standards is met:

1. The communication is at the request or suggestion of the campaign
or its agents. 11 CFR 109.21(d)(1).

2. The communication is disseminated with the material involvement
of the campaign or its agents. 11 CFR 108.21(d)(2).

3. The cemmainisadion ja cresled, produced eor distributed after
substantial discussion with the campaign or its agents. 11_CFR

109.2d)(.
4, The campaign and person creating the communication share a
common vendor. 11 CFR 109.21(d)(4).

S. The pwrsun assuting the eswowsnicatien me previtusly baom sn
empisyee o am ihdupondent centrattor of the campaign.11 CFR
108.21(d)(5).

The Complaint baldly concludad that the use of the words "proven, trusted,
conservative® in communications paid for by Robert Kirkiand are the dissemination,
distribution or republishing of campaign materials prepared by the Respondents. A

;  aimple "Google" search, howaver, will show that these words are. nothing more than

generic examples of commonly used campaign language already in the public domain.
(See Exhitit D). The Responderfts have never tequested or suggésted to Robert
Kiridand thit cemm.umi¢ations be cre=itsd, pmtiucell ur Bistributed en their béhalf in the
Elswicmﬂ 5)mulmal Distiict of Ténmessen. (Sce Exiibit A Y 8, Exiibit B § 7, smd

Furthermora, Robart Kirkland was nawver given authority by the Respendents ta
creats the wehsite, radio and tejevision ads for which he has paid. (See Exhibit A,
BExhibit B and Exhibit C generally). The Redpondents have in no way assented to these
communications paid for by Robert Kirkiand. In an effort to create an aura of assent,
the Complaint references an April 7, 2010, news article in The Commercial Appeal in
which Dr. Kirkidnd's campengn manager, an-wud when asked about the
independent expentiftures speculated:

“[elsxly an, Robart deckied thet he warited to v ar independmst
_eoffart...Me waatnd to do It to lewel the playing fleld, probably
mmaudomnbmod.lﬂu-podnl"mw

Washington insider money that is going to be backing our
opporentd.”
(See Complaint, Attachment 8).
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Mr. Leatherwood was hired as Dr. Kirkland's campaign manager on March 15, 2010.
He kad no kemwiadge of the infisjumdent expaniiiume eitnt bereyite meiio mis bugen
alring an March &6, 2010, snd has nevar mat os enswausiosind with Rabest iiskiand.
(Sae Exhikit C § 3). Mr. Leatharveoad wea margly reaponding tc an inquiry from the
press about the radio ads that were airing in the congreasional dietrict, hasing his
response on an assumption about why Robert Kirkland may have chosen to make those
independent expenditures. Mr. Leatherwood's quiote in the article in no way shows that
the Ruspondents aultiwrizedd e communications pakd for by Robert Kirkimd. The
Respondents dii not request or suggest these communicalions or msseit to the
suggestion df such commurtications. Thus, 11 CFR 108.21(d{1) has not besn violated.

Tine Comspiniat siuies that hy “clise fmmilial tie® betveeen the Kirkdemi baptham
“Insinuates” that the websilte, radio and television ads were created by Robert Kirkiand
with the resterial invaivamant cf #o Reapondents. Finthec, the Complaint suggesta
Robert Kirkland's “enthusiastic® suppost for his brother's ecampaign indicates materie!
invoivement. Under the law, It is irelevam whether a person paying for a
communication is related to a candidate. There is material involvement in a
commanication when inforriretion is excharged regardirg coment, intemded audience,
mears or kwde of cormmunication, specfic mudia outht uead, or ties Uining or
frogersruw or Mios or proriniamge of a mormmemication. 11 CFR 108.21(m)(4). Neither Dr.
Kirianei, ap Cormmitiem, nar asy df lis agenis had may meitdnl inwicsmmnt iy FeQmed
Kirkdend's sommisdeations in the ighih Congrassional Ristrict; thaseforg, thess ks mo
‘renaon to bolleve 11 GFR 10621(d)(2) waa viniaied. (See Exhibit A, Exhitit B and
Exhibit C gemmmlly).

A substantial communication under 11 CFR 108.21(d)(3) is definsd as one in
which a candidate’s plens, projecis, activities, or needs is conveyed to a persbn paying
for tive communication, and that information is material to the creation, production, or
distribution of the communication. As previously discussed, Dr. Kirkland continues to
speak with Fiolsnt Nirltand fiom fine fo e myariiig heailth issues. (See EXTHI R §
12). In maniy Febmary, Robort Keldant sssame disrernt md cassni! eormmunicutions
with Dr. Kisisibend reppantiing his aanprign. (Exkdbit A 9] 8. From parly Fahnmsy on, i,

" Kidbisnd has nei lmd any diosussions with Rehert iGidmsall or nsgone acting an his

geml;)ln which ha ennveypd his campaign’s plans, projents, activitias or reeds. (Exchibit
T 11).

The Complaint further alleges that the use of the words “proven, trusted,

‘conservative” by. both Robert Kirkland and the Respondents show that the

Respordent's campaign plans, projects, asdiles, or nseds were conveysd tv Robert
Kirkland. Again, these words or variations of these words are publically available and
commonly used in political campaigns. The prominent display of these words in the
Commitise's commruniesitions wms rmmmisd by Mr. iichiimmuon wnd mws dotbe m
indapandent of Robnet Khitiand's edlert. (Swa Eadnibit 8 §] 17), Indead, M. McElhimnan
has never mat or communicated with Robert Kirkland, cr anyons asting on his hehalf for
the purposes of the independent expenditure effort, and had no knowledge of the
independént expenditure effort prior to the ads airing. (See Exhibit B 1Y 5-10). Thus,

11 CFR 109.21(d)(3) wass ot violsted.
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While not alleged in the Complaint, there have been no common vendors. The
Commitiee joa eontrattad with Svsth, LLC fer the purposas of hising otaff and vendem
for the aampaign. (Sea Exhibit B § 12). Neither staff nor vendors hired by the
Committee have been employed by or independently contracted with Robert Kirkland
for the purposes of his independent expenditure effort. (See Exhibit B Y 12-13).
Therefore, neither 11 CFR 108.21(d)(4) nor 11 CFR 108.21(d)(5) were violated.

PFinally, the nvere fact that Dr. Kirkland eénd Robert Kirkland ars brethers does not
show any coordination. The Complainant, without any proof, is hoping the perception
created by a famity member fundiing an indepeatient nxpendize on beleat of another
farotly mamber Is emaugh to wamant an mestigalian. The facks bear mit that ao
coordination has taken place in the Eighth Congrensional District of Tannessee betwasn
the Respondents and Raobert Kirkland. The Comgplaint is in error both legally and
factually and shouid be dismissed.

Conclusion

As testimony provided makes clear, the Respondents did not coordinate with
Robert Kirkland regarding the content, timing, er ary other aspect of communications
paid for by Robert Kirkland. Since the website, radiom and television ads paid for by
Robert . Kiridand wer® independent expanxilitures, it is resnaa¥ully requmeted thet the
Commission find no reassn o Imiiesn the Regpondents violated the Faderal Elention
Campaign Act of 4071 and disrniss the Complaint.

Very truly yours,
WALDROP ;A\HALL
By @/
Cha .
Jay G. Bush

CMP/JGB/rdg
Enclosures
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